
FrnAL SETTLEMENT AGREEMENT ORIGINAL

WHREAS, the subject of this Settlement Agreement ("Agreement") is the litigation

captioned as Nortwest Environmental Advocates v. Locke. et al., Civil No. 09w0017-PK, as

fied on Januar 6, 2009, in the U.S. Distrct Court for the Distrct of Oregon ("Lawsuit");

WHREAS, Plaintiff in the Lawsuit is Nortwest Environmental Advocates

("Advocates" or "Plaitiff'); and Defendants in the Lawsuit are Gar Locke, in his offcial

capacity as Secretar of the Department of Commerce, Lisa P. Jackson, in her offcial capacity as

Admistrator of the u.s. Environmental Protection Agency ("EPA"), and Dr. Jane Lubcheneo,

in her offcial capacity as Administrator of the National Oceanic and Atmospheric

Admistration ("NOAA") (collectively, "Defendants");

WHEREAS, the State of Oregon implements a coastal zone management program

approved by NOAA under the Coastal Zone Management Act ("CZMA"), 1 6 U.S.c. § 1455;

WHEREAS, the Coastal Zone Act Reauthorization Amendments of 1990 ("CZARA"),

16 U.S.C. § 1455b. presently require a state with an approved CZMA program, such as the State

of Oregon, to develop a Coastal Nonpoint Pollution Control Program ("CNPCP") and submit the

CNPCP to NOAA and EPA for approval;

WHEREAS, CZAR, 16 U.S.C. § 1455b(a)(2), requires State CNPCPs to be closely

coordinated with State water quality plans, which include water quality standards and Total

Maximum Daily Loads ("TMDLs"), developed pursuant to Section 303 of the Clean Water Act

("CWA"), 33 U.S.c. § 1313;

Final Settement Agreement
Northwest Environmental Advocates v. Locke, et ali
U.S. Distrct Cour for the District of Oregon
Case No. CV09-0017-PK

1
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WHREAS, CZAR, 16 U.S.C. § 1 455b(b)(3), requires State CNPCPs to implement

and from time-to-tIme revise additional management measures for identified land uses and areas

as necessar to protect designated uses and achieve and maintai applicable water quality

standards under CW I' Section 303;

WHREAS, CZAR, 16 U.S.C. § l455b(c), requires NOAA and EPA to withhold

certain amounts of grat funds available to states under CZMA Section 306, 16 U.S.C. § 1455,

and CWA Section 319, 33 U.S.C. § 1329. respectively. when NOAA or EPA, respectively,

determine a state has failed to submit an approvable CNPCP;

WHREAS, Oregon first submitted its CNPCP in 1995, and, in 1998, EPA and NOAA

identified fort conditions that Oregon would have to meet to obtai full program approval of its

CNPCP, including a condition that Oregon adopt additional management measures for forestry

to achieve and maintain water quality standards;

WHREAS, forested lands are the primary land type in Oregon's coastal areas, and

logging in these areas contrbutes to impaient of water quality and designated uses;

WHREAS, EPA and NOAA have not fully approved Oregon's CNPCP under CZAR,

in par because Oregon has failed to satisfy the condition requirg additional management

measures for forestr;

WHREAS, EPA and NOAA have not witheld any CZMA Section 306 grant funds or

CW A Section 319 grant fuds from Oregon;
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WHEREAS, the Lawsuit alleges that NOAA and EPA, by not making a final decision

approving or disapproving Oregon's CNPCP, and by not witholding CZMA Section 306 grant

fuds and CWA Section 3 i 9 grant fuds from Oregon, are in violation of CZAR and the

Administrative Procedure Act ("AP A"), 5 U.S.C. § 706;

WHEREAS, the Lawsuit also stated claims under the Freedom of Information Act, 5

u.S.c. § 552, which Plaitif and Defendants (collectively, "the Paries") setrled and the Cour

dismissed, with prejudice, on September 18, 2009;

WHREAS, in 1998, EPA and NOAA determined that Oregon's current Forest Practice

Rules are inadequate to achieve and maintain water quality and fully support designated

beneficial uses, and reiterated ths determination in 2004 and 2008 with respect to riparan

protections, high-risk landslide areas, and legacy roads;

WHREAS. Oregon, in order to resolve the outstanding condition on its CNPCP for

additional management measures for forestr, has proposed to develop Implementation Ready

TMDLs, which is a new and novel approach to achieving and maintaining water quality

standards in the State's coastal sub-basins, and which includes the development and issuance of

enforceable load allocations, implementation plans, and "safe harbor" Best Management

Practices ("BMPs") thoughout Oregon's CNPCP management area (collectively, "Oregon

Coastal TMDL Approach");

WHREAS, on May 12, 2010, EPA and NOAA sent a letter to the State of Oregon, a

copy of which is attached hereto as Exhbit A, which encouraged the Oregon Deparment of
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Environmental Quality ("ODEQ") to develop additional management measures for forestr, and

to resolve the related outstanding condition on its CNPCP, by implementing the Oregon Coastal

TMDL Approach, and which stated the agencies' beJiefthat the Oregon Coastal TMDL

Approach, along with measures to address the other outstanding conditions, could enable the

State to receive full approval of its CNPCP;

WHEREAS, on July 2, 2010, and in response to EPA and NOAA's May 12,2010, letter,

the Oregon Attorney General sent a legal opinon, which is attached hereto as Exhibit B, to EPA

and NOAA that describes the Oregon Coastal TMDL Approach as a new process by which

ODEQ "assigns (load allocations) to individual propert owners-including forestland ovmers-

adjacent to the waterbody as opposed to the general (load allocation) for the nonpoint source

pollution sectors as has tyically been done in previous TMDLs. The water quality management

plan (WQ.r) issued in conjunction with the TMDL would require each source to undertake an

approved implementation plan specific to the propert. The (O)DEQ would also establish 'safe

harbor' B.rs or other ground control measures that it believes to be adequate to meet the (load

allocations) to the maximum extent practicable.";

WHREAS, the July 2, 2010, legal opinon fuer conclndes that "(OJDEQ is authorized

to establish its own implementation requirements to the extent required by the CW A and to the

extent that controls adopted by the (Oregon Board of Forestr) under the (Oregon Forest

Practices ActJ are deemed by (OJDEQ to be inadequate to implement the TMDL. . . . (OJDEQ
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may legally conclude, and in some cases likely must conclude, that implementation of its safe

harbor B:rs is required.";

WHREAS, the July 2, 2010, legal opinon confirms that ODEQ has the authority to

develop and enforce the Oregon Coastal TMDL Approach, specifically proposing that "(iJfthe

(Board of Forestr) does not adopt basin-specific BMPs or if the (OJDEQ finds that the (Board

of Forestry's) BMPs are not as protective as the safe harbor BMPs, the (OJDEQ will require the

forestland owner to comply with the safe harbor BMPs, or to develop its own BMPs and submit

them to the (OJDEQ for review and approval," and concluding that "if the (Board of ForestryJ

does not promulgate such implementation measures, (O)DEQ has the authority to directly order

compliance with the load allocation because such measures are required by the CW A.";

WHREAS, on July 26, 2010, ODEQ sent a letter to EPA and NOAA, which letter is

attached hereto as Exhbit F, in which ODEQ commits to implementing the Oregon Coastal

TMDL Approach, as described in the July 26, 2010, letter and Attachment A to that letter, "in

the coastal basins begig with the Mid-Coast Basin and then in the subsequent coastal

basin(s)." The July 26, 2010, letter states that Attachment A was reviewed by the "Oregon

Governor's Offce for the specific purpose of identifying options the state would be committed to

implement to resolve the conditional approval issues associated with the state's Coastal Nonpoint

Source Control Plan.";

WHREAS, in the July 26, 2010, letter, and Attachment A to that letter, ODEQ commits

to developing Oregon Coastal TMDLs that will "specifically identify signcant nonpoint
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sources, including signficant forestr sources," and ODEQ commits to establishing enforceable

load allocations in the TMDLs, and to developing safe harbor BMPs for the load allocations

established for those sources, as well as to issuing implementation orders to signficant sources,

including signficant forestr nonpoint sources that have received load allocations through the

Oregon Coastal TMDL Approach. Furer, Attachment A to the July 26, 2010, letter states that

ODEQ will approve or disapprove TMDL Implementation Plans "based on the plans ability to

meet the load allocations or (Oregon Board ofForestrJ basin specific ruler 5)" and that ODEQ

"would reserve its authority to impose BMPs under DRS 4688.110 to the extent necessar to

comply with Sections 303 and 309 of the CWA.";

WHEREAS, EPA and NOAA continue to believe that the Oregon Coastal TMDL

Approach could meet the additional management measure for forestr, and recognize the

importce of the Oregon Coastal TMDL Approach incorporating necessar management

practices that wI1 achieve load allocations so as to achieve and maintain water quality standards;

WHEREAS, the Pedormance Parnership Agreement (PPA)lPedormance Parership

Grant (pPG) between EPA Region X and ODEQ for the period July I, 2010, to June 30, 2012,

provides that $100,000 from the CWA Section 319 fuding be used for each of the two years for

development of the Oregon Coastal TMDL Approach;

WHREAS, the Paries presently believe that ODEQ's commtment to the Oregon

Coastal TMDL Approach puts Oregon on a path to meet the condition for additional
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management measures for forestry, which is necessar to achieve full approval of its CNPCP;

and

WHREAS, the Paries therefore believe that their mutual and individual interests will be

best served if any and all remaig disputes between them concernng the issues raised by the

Lawsuit are resolved without further litigation.

THEREFORE, in the interests of the public, the Paries, and judicial economy, the Paries

hereby agree as follows:

1. On or before November 15, 2013, NOAA and EPA shall sign for prompt

publication in the Federal Register a notice anouncing a proposed decision to either: (a) issue a

Full Approval Decision Memorandum approving, without conditions, Oregon's CNPCP,

pursuant to 16 U.S.C. § 1455b(c)(l); or (b) make a fiding that the State of Oregon has failed to

submit an approvable program, pursuant to 16 U.S.C. § 1455b(c)(3) and (4). If EPA and NOAA

propose to approve Oregon's CNPCP, the Federal Register notice shall announce a th (30)

day public comment period on that proposaL. If EPA and NOAA propose to find that Oregon has

failed to submit an approvable program, the Federal Register notice shall announce a niety (90)

day public comment period on that proposal and shall also anounce EPA's and NOAA's intent,

pursuant to 16 U.S.C. § 1445b(c)(3) and (4), to withold CW A Section 319 and CZMA Section

306 grant fuds from Oregon beginnng in the fuding cycles that imediately follow the

agencies' fiding. EPA or NOAA shall provide Advocates with a copy of the proposed final

decision prior to or concurent with publishig it in the Federal Register. EPA and NOAA may
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use the process outlined in the October 16, 2003, memorandum from Diane Regas, entitled

"Approving and Disapproving State Programs under the Coastal Zone Act Reauthorization

Amendment of 1990" to guide their final review and decision-makng process. The October 16,

2003, Diane Regas memorandum is attached to this Agreement as Exhbit C.

2. On or before May 15, 2014, EPA and NOAA shall either: (a) issue a Full

Approval Decision Memorandwn approving, without conditions, Oregon's CNPCP, pursuant to

16 U.S.C. § 1455b(c)(l); or (b) make a finding that the State of Oregon has failed to submit an

approvable program, pursuat to 16 U.S.C. § 1455b(c)(3) and (4). If EPA and NOAA make a

finding that the State of Oregon has failed to submit an approvable program, the agencies shaH,

pursuant to 16 U.S.C. § 1455b(c)(3) and (4), withold CWA Section 319 and CZMA Section

306 grant fuds from Oregon beginning in the funding cycles that immediately follow the

agencies' fiding and in all future years uness and until EPA and NOAA issue a Full Approval

Decision Memorandum approving the State's CNPCP without conditions. After May 15,2014,

EPA and NOAA shall not award full CWA Section 3 I 9 or CZMA Section 306 grant funds to

Oregon based on any conditional approval of Oregon's CNPCP. EPA or NOAA shall provide

Advocates with a copy of the final decision with five days of it being signed.

3. In their review of ODEQ's proposed schedule for implementing the Oregon

Coastal TMDL Approach throughout Oregon's CNPCP management area, EPA and NOAA will

consider Advocates' comments on ODEQ's proposed schedule. EPA and NOAA shall review

ODEQ's proposed schedule to ensure that it provides a reasonable timeline for implementing the
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State's additional management measures for forestr and that it includes developing or updating

TMDLs for all suh-basins in the CNPCP management area using the Oregon Coastal TMDL

Approach.

4. Pursuant to 33 U.S.C. § 1329(h), and though the CWA Section 319 program

generally, EPA shall continue to work with ODEQ to provide that future agreements regarding

the use of performance parnership fwding be used to assist Oregon in implementing its Oregon

Coasta TIL Approach thoughout the CNPCP management area to ensure that forestr

impacts to water quality are addressed. Additionally, pursuant to 16 U.S.C. § 14SSb(d), and to

assist Oregon with satisfying the condition on Oregon's CNPCP that requires the adoption of

additional management measures for forestr, EPA and NOAA will consider and respond to any

requests by ODEQ for technical assistance with developing and implementing the Oregon

Coastal TMDL Approach, including requests by ODEQ to provide prelimar feedback as to

whether proposed safe harbor BMPs in the Mid-Coast Basin nvIDLs could achieve Oregon

water quality standards.

5. By December 31, 2012, pursuant to their authorities under 16 U.S.C. § 14SSb(d),

and based upon Oregon's July 2, 2010, Attorney General's Opinon, the July 26, 2010, ODEQ

commitment letter, the schedule for implementing the Oregon Coastal TMDL approach that EPA

and NOAA requested the state submit by March 31, 2011, the Mid-Coast Basin TMDLs

implementing the Oregon Coastal TMDL Approach that EPA and NOAA requested the state to

submit by June 30, 2012, and any other inormation, EPA and NOAA shall provide ODEQ with
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a wrtten intial assessment. This written initial assessment will evaluate (a) whether

implementation of the Oregon Coastal TMDL Approach in the Mid-Coast Sub-basins, including

the safe harbor BMPs, is likely to result in actions that achieve and maintain water qualty

standards, and (b) whether Oregon's plan for developing and updating TMDLs for all sub-basins

in the CNPCP management area using the Oregon Coastal TMDL Approach could satisfy the

outstanding forestr condition on Oregon's CNPCP under 16 U.S.C. § 1455b(b)(3). In

developing their intial assessment, EPA and NOAA shall consider any comments Plaintiff may

have submitted with respect to ODEQ's proposed TMDLs and BMPs. EPA and NOAA shall

send a copy of the wrtten intial assessment to Plaintiff.

6. In addition to the fees already paid as par of the settlement of Plain tiffs FOIA

claims (clais four and five) in the Lawsuit, EPA and NOAA shall pay Plaitiff a total of eighty-

thee thousand five hundred dollars and no cents ($83,500.00) for costs and attorneys' fees

arsing out of the APA claims (claims one, two and three) in the Lawsuit. EPA and NOAA shall

make the payments required by ths Paragraph with niety (90) days of the date of entr of the

Agreed Order (attched hereto as Exhibit D) dismissing the AP A clais without prejudice.

Payment shall be made to the Washigton Forest Law Center. Payment may be made by

electronic fuds transfer or by check made payable and sent by First Class Mail to: Washigton

Forest Law Center, c/o Paul Kampm~ier, 615 Second Ave., Suite 360, Seatte, Washington

98104. After entry of the Agreed Order that is attached hereto as Exhibit D, Plaintiff shal

provide Defendants with the necessar account information for e1ectromc fuds transfer.
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7. Plaintiff agrees that receipt of the payment required by Paragraph 6 of this

Agreement shall operate as a release of Plaintiffs present claims under the Equal Access to

Justice Act, 28 U.S.C. § 2412, for the fees, expenses, and costs incured through and including

the date of this Agreement. Plaintiff shall provide wrtten communcation to Defendants to

confrm Plaitiff has received the fuds. This Agreement, the release described in ths

Paragraph, and the payments required by Paragraph 6 of this Agreement shall not in any way

limit Plaitiffs right or ability to seek or collect costs and attorney fees incurred in any other

lawsuit, including any lawsuit that raises claims identical or simlar to those raised in the

Lawsuit.

8. Withi five (5) days of the ful1 execution of ths Agreement, and pursuant to

Federal Rule of Civil Procedure 41(a), the paries shall file with the United States Distrct Cour

for the Distrct of Oregon the Agreed Order and Stipulations that are attched to this Agreement

as Exhibits D and E. Should the Cour, for any reason, modify, alter, or refuse to enter the

Agreed Order that is attached hereto as Exhbit D, ths Agreement will be void, and the Paries

wil meet and confer to determine whether they can finalize a settlement agreement that

accommodates the Cour's concern.

9. In the event that Advocates, EPA, or NOAA believe that any pary to this

Agreement has failed to comply with any term or condition of this Agreement, or in the event

that there is any dispute or controversy about any par of ths Agreement, the paries shall use

their best efforts to settle and resolve the controversy. To that end, the par raising the dispute
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shall commence an inormal dispute resolution period, to be no shorter than th (30) days, by

giving wrtten notice to the other par(s) statig the nature of the matter to be resolved and the

position of the par asserting the controversy. The Paries shall consult and negotiate with each

other in good faith and, recognizing their mutual interests in the ongoing integrty of ths

Agreement, attempt to reach ajust and equitable solution satisfactory to all paries. If, afer

implementation of the informal dispute resolution process in this Paragraph, EPA or NOAA have

not performed the obligations established in Paragraph 6 of ths Agreement, Plaintiff may seek

enforcement of the Agreed Order dismissing claims one, two, and thee without prejudice. If,

after implementation of the inormal dispute resolution process in this Pargraph, EPA or NOAA

have not performed any other obligation established in ths Agreement, Plaitiffs sole judicial

remedy will be to re-intiate Htigation on or after December 16, 2013.

10. Any notices required or provided for by ths Agreement shall be in wrting,

effective upon receipt, and sent to the following:

For Nortwest Environmental Advocates:

Paul A. Kampmeier, Staff Attorney
Washington Forest Law Center
615 Second Avenue, Suite 360
Seattle, Washington 98104

Allison LaPlante
Pacific Environmental Advocacy Center
Lewis and Clark Law School
10015 SW Terwilliger Blvd
Portland, Oregon 972 1 9
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Nina Bell, Executive Director
. Nortwest Environmental Advocates

P.O. Box 12187
Portland, Oregon 97212-0187

For Defendants:

Krstofor R. Swanson
U.S. Deparent of Justice
Environmental & Natural Resources Division
Natual Resources Section

P.O. Box 663
Washington, DC 20044-0663

Stephane Camphell
Attorney-Adviser
Offce of General Counsel for Ocean Services

National Oceanic and Atmospheric Administration
1305 East-West Highway, Suite 6111
Silver Sprig, MD 20910

John King
Chief. Coastal Programs Division
Offce of Ocean and Coastal Resource Management
National Ocean Service
National Oceanic and Atmospheric Administration
1305 East-West Highway, Room 11305
Silver Sprig, MD 20910

AnkTohan
Assistat Regional Counsel

U.S. EPA, Region 10
1200 Sixth Avenue, Suite 900 (ORC-IS8)
Seattle, Washigton 98101

David Powers
Regiona Manager for Forests and Ragelands
U.S. EPA Region 10, 000
80S S W Broadway, Suite 500
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Portland, OR 97205

or such other person as either pary may designate in writing to the other parties.

i 1. The paries agree that nothg in ths Agreement shall be interpreted as, or shall

constitute, a commitment or requirement that EPA or NOAA tae action in contravention of the

APA or any other law or regulation. With respect to EPA's and NOAA's final decision on

Oregon's CNPCP, nothng in ths Agreement shall be constred to limit or modify the discretion

accorded to EPA and NOAA by the APA, CZARA, or general principles of admstrative law.

12. The pares agree that nothg in ths Agreement shall be interpreted as, or shall

constitute, a requirement that EPA or NOAA obligate or pay any fuds exceeding those

available, or take any other action in contravention of the Anti-Deficiency Act, 31 U.S.C. §

1341, or any other applicable appropriations law.

13. This Agreement and the Agreed Order and Stipulations set forth in Exhbits D and

E constitute the entire agreement of the Paries, and no statements, agreement, or understading,

oral or wrtten, which is not contained herein, shall be recognized or enforced. Except as

expressly stated herein, this Agreement and the Agreed Order and Stipulations set fort in

Exhibits D and E supersede all prior agreements, negotiations, and discussions between the

paries with respect to the subject matters discussed herein.

14. This Agreement may be modified or amended only by wrtten agreement signed

by all paries.

15. The terms of ths Agreement shall become effective upon execution by all paries.
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16. The undersigned representatives of each pary certify that they are fully

authorized by the par or paries they represent to agree to and bind them to the terms and

conditions of this Agreement and do hereby agree to the terms herein, including EPA's and

NOAA's obligations under Paragraph 6.

17. The paries agree that this Agreement was negotiated and entered into in good

faith and that it constitutes a settlement of claims that were vigorously contested, denied, and

disputed by the parties. Nothg in this Agreement shall be interpreted as, or constitute, an

admission of liability or fact or a waiver of any claims or defenses. Advocates reserves the right

to challenge and/or appeal any decision or action by ODEQ, EPA, or NOAA, including but not

limted to any TMDL submitted by ODEQ to EPA and any final decision by EPA and NOAA on

Oregon's CNPCP.

18. Whenever possible, each provision of this Agreement shall be interpreted in such

a maner as to be effective and valid. Ifa court finds any provision of this Agreement to be

prohibited by or invalid under applicable law, the Paries shall work together in good faith to

implement the letter and spirit of this Agreement to the extent possible. In no event shaH

Plaintiff be required to retu the payments required by Paragraph 6 of ths Agreement.

Approved by COWlSei for the paries:

Date: 5y+2¿;Zolo N FOREST LAW CENTER

4.
A #31560

By:
Paul A. Kampmeier, WS
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Date: 1(V2.ú 0 PACIFIC ENVIRONMNTAL ADVOCACY CENTER

By: ~ ::
Ælison LaPlante, OSB #02361

Attorneys for Plaintiff Northwest Environmental Advocates

Date: Q/a:0,,1n u.s. DEPARTMENT OF JUSTICE

By: ~~s=~
Krstofor . Swanson, Colo. Bar # 39378

Attorneys for Defendants Gar Locke, Lisa P. Jackson, and
Dr. Jane Lubchenko
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(~'. u.s. Department of Commerce
National Oceanic and Atmospheric
Administrtion

ôEPA U.S. Environmental
Protection Agency

Neil Mullane MAY i 2 1010
Administrator
Water Quality Division
Departent ofEnviroruenta Quality
81 I SW Sixth Avenue
Portland, Oregon 97204

Bob Bailey
Administrator
Coastal Division
Deparent of Lad, Conservation and

Development
635 Capitol Slreet, NE, Suite 150
Salem, Oregon 9730 i

Dear Mr, Mullane and Mr. Bailey:

The Environmental Protection Agency (EPA) and National Oceanic and Atmospheric
Adminislrtion (NOAA) have been working closely with you and your staff to address the
remaining conditions on Oregon's Coastal Nonpoint Pollution Control Progr (Coastal
Nonpoint Program). We are very pleaed with the progress tht has been made. Over the past
several months, we have had several meetings and conversations to discuss Oregon's October
29,2009 draft approach to receive full approval of its Coastal Nonpoint Progrm the state shared
with us in January. We would like to take this opportunity to formlly follow up on the state's
proposal and clarfy what EPA and NOAA would need frm the state before we ar able to
consider fully approving Oregon's Coastal Nonpoint Progr.

We are highly supportive of Option #1, the prescriptive TMDL approach, extended to addrss all
three outstanding forestry issues, for meeting the additional management measure for forestr,
as well as the two strtegies you laid out for satisfying the new development and onsite disposal
system conditions. We believe these approaches could enable the state to reeive full approval
of its Coastal Nonpoint Progr. However, additional clarfication and details ar needed before
we can make a final decision.

The enclosed attachment lists the infonnation Oregon must provide and timeline for doing so
before EPA and NOAA would be able to approve Oregon's program. We recognze that some of
these items may be challenging and require time to complete. EPA and NOAA developed the
timeline in consultation with state staff to ensure due dates were reasonable yet keep the process
moving forward. If suffcient progrss is not being made, EPA and NOAA may disapprove
Oregon's progr and withhold a porton of the state's Clea Water Act Sectiòn 3 i 9 and Coastal
Zone Management Act Section 306 fuding pursuant to 16 U.S.C. § 1455b(c).

After carefu consideration, EPA and NOAA no longer believe pursuing a change to the Forest
Practices Act (Option #2) is a viable option at this time. It would take years for the rule change
process to play out and there is no certnty the resource-intensive effort would ultimately result
in substative rule changes to address NOAA and EPA's remaining forestry concerns: adequate
protection of riparian and landslide-prone areas, and management/maintenance of forestr roads

impaing water quality, parcularly legacy roads.



2

As always, EPA and NOAA look forward to continuing to work with you to addrss the
remaining conditions on your Coastal Nonpoint Progr. Please let us know if there is any
specific assistace you need. For example, we would be happy to provide existing report and
data and/or comparble examples on how th"e outstanding additional management measures for
foretr can be met. NOAA's National Marne Fisheries Service could also provide information
on forest management strategies that will help protect aquatic species, including salmon.

We encourage you to share proposed riparan, landslide, and legacy road best mangement
practices (BMPs) as well as draft of the onsile disposal system rules and TMDL hnplementation
Guidance with us to review. Early NOAA and EPA feedback wil help ensure the BMPs. ansite
rules, and TMDL Implementation Guidace wil help to protect water quality and aquatic
resoures and satisfy the conditions on the state's Coastal Nonpoint Progrm.

Please contact either Dave Powers of EPA Region io at (503) 326-5874 or Allison Castellan of
NOAA at (301) 563-1125 if you have questions.

Sincerly,

If,-",~
Offce of Water and Watersheds
Environmental Protection Agency,
Region 10

Enclosure

cc: Don Yon, OR DEQ
Amda Punton, OR DLCD
Eugene Foster, OR DEQ HQ
Don Waye, EPA HQ
Dave Powers, EPA RIO
Allson Castellan, NOAA
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Attachment

What NOAA and EPA Need from Oregon for Coastal Nonpoint Program Approval

OSDS:
I. Adopt new rules requiring regular inspections for OSDS. Insecting the systems at time of

property trsfer by trained/certified inspectors as laid out in Oregon's October 29, 2009
dr strtegy is suffcient. Please provide NOAAÆPA with a copy of the draft rules to
review to ensure the final rules wil meet Coasta Nonpoint Progr requirements.

Time/me:
. November 30, 2010: Policy Option Package for Rules Development complete.
. January 2011 through June 2011: Request fuuding from the 2011 Oregon Legislatur

to support time-of-sale inspections for OSDS.
. June through December 2012: Provide draftCs) of rule language to NOAA and EPA for

review/comment.
. December 31, 2012: Rule development completed.

. January 31, 2013: Submit new rules to NOAA and EPA forreview/approval.

. . March 2013: Rule implementation and inspections begin.

New Development:
1. Complete TML Implementation Guidelines for the Coasta Nonpoint Progrm management

area that incorporate the new development management meaure requirements or practices
consistent with the new development measure. Please provide NOAA and EPA with draft
of the guidance to review to ensur the final product wil meet Coastal Nonpoint Progrm
requirements.

2. Submit a strtegy and schedule for completing and updating TMDL Implementation Plans
within the Coasta Nonpoint Progr management area to be consistent with the new TMDL
Implementation Guidance.

Timeline:
. June 30, 2010: Initial drft guidace document completed and provided to NOAA and

EPA for review and comment.
. December 31, 2010: Final dr gudance docwnent completed and provide to NOAA

and EPA for review and corrent.

. March 31, 2011: Public review affinal drft gudace docwnent completed.

. June 30, 2011: Final guidace document releaed and submitted to NOAA and EPA,

along with strategy and schedule for updating TMDL Implementation Plans.
. June/July 2011: Workshops for Designated Management Agencies begins.

Additional Management Measures for Forestry:
i. Commit to the precnptive TMDL, Implementation Plan, and "safe harbot' BMP approach

(OlOption 1 n under the State's proposal) that will satisfy the additional management measures
for forestr condition, specifically addressing riparian and landslide-prone areas, and road

issues.
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2. Provide a legal opinion from the Oregon Attorney Genera's Offce that clearly concludes
Oregon DEQ has the authority to prevent nonpoint source pollution and require
implementation of the additional management measures for forestr. Specifically, under the
state's currnt proposal, the legal opinion must conclude that DEQ has the authority to
enforce TMDLs, including "safe harbor" BMPs, with regard to riparian buffers, landslide-
prone areas, and legacy roads.

3. Provide a more detailed description of the new prescriptive TMDL process. This revised
description should:
a. Clarfy the mechanism DEQ plans on using to require prescriptive, "safe harbor" BMPs.

Will the BMPs (or possibly a menu of "safe harbor" BMPs to select frm) be placed in
the TMDLs themselves or only included in the TMDL Implementation Plans? Does
DEQ's enforcement authority apply to both TMDLs and hnplementation Plans?

b. Briefly describe how the prescriptive TMDL approach will addrss NOAA and EPA's
concers with landslide prone area and road density and maintenance, paricularly on
"legacy roads." During our Januar 14111 meeting/conference call, the state discussed the
potential use of DOGAMI LIDAR coverages, Relative Bed Stability, and GRAIP
methodologies to assess, target, and addres landslide prone areas and road issues in
support of the new prescriptive TMDL process. DEQ should briefly describe these
methodologies and/or others and how they wil be used in the new TMDL process. The
description should include how these tools will help target and, where needed, develop
"safe barbor" BMPs.

c. Provide a few examples of the tyes of "safe harbot' BMPs Oregon would use to address
our concerns aQout adequate protection of riparian and landslide-prone areas and
managemenUmaintenance of forestr roads, specifically legacy roads, and meet load
allocations and surgate tagets. We recognze that the BMPs could var from parcel to
parcel based on the site conditions but we need a reasonable assurance that the types of
"safe harbor" BMPs Oregon is developing link to, and would meet, water quality
stadas and protect beneficial uses. For example, requirements for restricting harvest
intensities and methods on high risk landslide prone areas should be described along with
the trggers or thesholds for their application. We recommend providing comparable
examples of harest restrctions on high risk landslide prone areas such as those applied

under the Washington Forests and Fish rules as well as the harest restrictions under the
Oregon Forest Practices Act rules related to high risk landslide areas above roads and
buildings. The Northwest Forest Plan also includes meaures for landslide prone areas
that DEQ could consider. .

d. Briefly describe DEQ's approval/disapproval process for TMDL Implementation Plans.
To address Ute additional management measures for forestry condition, decisîons to
approve or disapprove need to be based on the plan's abîlîty to meet load allocations or
surogate targets. If DEQ's decisions are based on a basin-specific rule adopted by BOF,
then such rule must have the ability to meet load allocations or surrogate targets.
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4. Provide a schedule for developing new precriptive TMDLs and safe harbor BMPs and
updating existing TMDLs and Implementation Plans within the 6217 boundary following the
new prescriptive TMDL process.

5. Complete and submit to EPA and NOAA a prescriptive TMDL tht includes safe harbor
BMPs and a TMDL Implementation Plan for the Mid-Coast basins and that addresses the
outstading additional mangement measures for forestr condition.

Timeline:
. June 30, 2010: Submit a legal opinion from Orgon's Attorney General's Offce (Item

2).
. September 30, 2010: Provide commitment that Oregon will pursue prescriptive TMDL

proces for addressing the additional management measurs for forestry condition
January 31, 2011: Provide additional detail on the prescriptive TMDL process (ltern 3).

. March 31, 2011: Provide a schedule for implementing the precriptive TMDL approach

thoughout the Coastal Nonpoint Progr management area which includes a timeline
for developing new TMDLs as well as updating existing TMDLs.

. June 30, 2012: Complete and submit prescriptive TMDLs and TML Implementation
Plan for Mid-Coast basins.
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JOHN R. KROGER
Anomey General

MARYH. WILLIAMS
Deputy Attorney Generl

DEPARTMENT OF JUSTICE
GENERAL COUNSEL DIVISION

MEMORANDUM

DATE: July 2, 2010

TO: Neil Mullane, Water Quality Division Administrator
Deparent ofEnviroruental Quality

FROM: Lary Knudsen, Senior Assistant Attorney General
Natual Resources Section 7/~

SUBJECT: DEQ Authority to Develop and Implement Loa Allocations for Forestland
Sources

Question and Brief Answer

You have asked whether the Deparent of Environmental Quality (DEQ) has the legal
authority to develop specifc load allocations (LAs) and implementation measures for forestland
owners. The question assumes the followig facts: A waterbody withn the coastal zone fails to
meet water quality standards! for temperatue, tubidity or suspended solids. Forestland
operations on propertes adjacent to the waterbody contrbute sigIficantly to the pollutant load
that is responsible for the failure of the waterbody to meet stadards. The DEQ has determned
that statewide best management practices (BMPs) implemented by the Oregon Board of Forestr
(BOF) under the Forest Practices Act (FPA)2 are inadequate to ensure the achievement of 

water
quality standards.

Based on these assumed facts, the DEQ would issue a total maximru daily load (TMDL)
for the waterbody along with a water qualty management plan (wQMP). Under the TMDL, the
DEQ proposes to assign LAs to individual propert owners-including forestland owners-

adjacent to the waterbody as opposed to general LAs for the nonpoint source pollution sectors as
has tyically been done in previous TMDLs. The water quality management plan (wQMP)
issued in conjunction with the TML would require each source to undertake an approved
implementation plan specific to the propert. The DEQ also would establish "safe harbor" BWs
or other control meastues that it believes to be adequate to meet the LA to the maximum extent
practicable.) In the case of forestlands. if the Board of Forestr adopts best management
practices that are at least as protective as the DEQ BMPs, compliance with the BOF Bl\s

i In this memorandum, the term water quality stadard is used in its narrow sense to mean only those standars

required under Clean Water Act Section 303 (33 USC §1313) and the EPA's implementing rules adopted by the
Environmentiil Quality Commission (EQC) under ORS 468B.03.5 and codifed in OAR chapter 340, division 4 1.
20RS 527.610 to ORS 527.785.
J It is anticipated that the DEQ would consult with Oregon Departent of Forestr when developing the safe harbor

BMPs iid in other matters relating 10 TMDL development and enforcement.

isis SW Fif Ave, Suite 410, Portland, OR 97201

Telephone: (971) 673.1880 Fax: (971) 673-1886 Tr: (800) 735-2900 ww.doj.state.or.us
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would constitute implementation of the LAs. If the BOF does not adopt basin-specifc BMPs or
if the DEQ finds that the BOF's BMPs are not as protective as the safe harbor BMPs. the DEQ
will require the forestland owner to comply with the safe harbor BMPs, or to develop its own
BMPs and submit them to the DEQ for review and approval.

As discussed in the Legal Analysis section below. we believe that the DEQ does have the
legal authority to develop and enforce these soure specific LAs for landowners. includig
owners offorestlands.

Background

Under the Coastal Zone Management Act,4 Oregon is required to develop and submit to
the U.S. Environmental Protection Agency (EPA) and the National Oceanic and Atmospheric
Agency (NOAA) a Coastal Nonpoint Source Pollution Control Plan.s Under Clean Water Act
(CWA) Section 319. the state is-also required to develop and submit to the EPA a plan for the
control of nonpoint source pollution. 6 Under coastal zone statutes and the EPA's CW A
guidance, a state's coastal nonpoint source plan is to be closely coordinated with its CWA
Section 319 nonpoint source plan, and also with any lMLs developed under CWA Section
303. Essentially, the coastal plan serves to update or supplement the Section 319 plan.

The DEQ has determined that water quality in a number of coastal basin fais to meet
certn water qualty standards including those for temperatue and suspended sedient. 7

Furter. the EPA and NOAA have asserted that the coasal plan submitted by Oregon does not
adequately protect water quality with respect to pollutant loads from operations on private forest
lands, specifically with respect to riparan areas, landslide prone areas, and forest roads. Unless
the State of Oregon takes action to resolve these concerns, the EPA and NOAA have indicated
that they wil consider the state to be out of compliance with these federal laws and they will
withold federal fuds under the CZMA that are curently administered by the Deparent of
Land Conservation and Development (DLCD) and fuds under the CWA that are admiiustered
by the DEQ'

Legal Analysis

Under the federal Clean Water Act, Oregon is requied to develop general water quality
standards that are adequate to protect designated uses as well as actual uses in existence as of
1975.9 Under the applicable statutes, the Environmenta Qualty Commission (EQC) is

.16USC§ 1451 to§ 1466.
, 16 USC § 14l5(b).
'33 USC § 1329(b).
7 See DEQ's CWA Section 305(b) Report at htt://ww.deq.state.or.uslwqlllsesmentlrpt0406.htm.

8 16 USC § 1455b(c); 33 USC § 1329. In addition, a suit fied by environmental groups agait the EPA and NOAA
is presently pending in the U.S. Federal Distrct CoUr. It seeks an order requiring the agencies to wilhold grant
funds based on the lack ofapproval of Oregon's Coastal Plan. NWE v. Gutierrez, C09.01? (D. Or.l/6/09).
'133 USC 1313 (CWA Section 303); 40 CFR 131.4(e); 40CFR 131.6. These standards must then be approved by the

EPA and to the extent that a state fails to adopt standards or adopts standards that are not adequately protective, the
EPA wil promulgate standards for the slate. Id. 40 CFR par 131.
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responsible for adopting these standards.lo The CWA includes several strategies designed to
ensure that water standards are achieved and maintained. Point sources are generaly prohibited
from adding pollutants to waters of the United States without a National Pollutant System
Discharge System (NDES) permt. i i Such permits must include technology based effuent
limits and additional water quality based effuent limits when needed to ensure that the discharge
wil not cause or contrbute to a violation of stadards. Nonpoint sources, in tu, ar tyically

subject to state management plan required by CW A Section 3 i 9. 12 Nonpoint source
management plans typically use BMPs or similar control measures to reduce pollutants to the
maximum extent practicable. There are also mechansms for addressing water pollution from
federal sources and activities.13

Oregon's statutes create a special relationship between the DEQ and the Oregon
Deparent of Forestry (ODF) with respect to the regulation of water quality on state and
privately held forestlands. The statutes require forest operations to be conducted in full
compliance with water quality roles and stadards adopted by the EQC.14 For nonpoint source
discharges, the BOF is dircted to develop best management practices that ensure, to the
maximum extent practicable, that forest operations wil be conducted in a maner that will not
impair the achievement or maitenance of water quality stadards. Thus, the BOF essentially
develops the BMPs that are the basis of Oregon's Section 319 plan for controllng nonpoint
.sources pollution associated will state and private forest lands in order to meet water quality
standards. The statutes also provide a mechansm for the EQC to petition the BOF for more
effective BMPs in the event the Commssion concludes that nonpoint source discharges from
foret operation being conducted in accordance with curent BMPs significantly contribute to
WQS violations. IS To the extent that a forest operation is being conducted in compliance with
applicable BMPs, operators are generaly shielded from liabilty for violation of water qualty
standards.16

Clean Water Act Section 303 has additional provisions, generally referred to as the
TMDL program, designed to address situations where standards are not being met despite the
Section 402 and Section 319 programs discussed above.17 The CWA requires sttes to identify
those waters of the U.S. where stadards are not being met and where the effuent limits imposed
under NPDES permits and the Section 319 Nonpoint Source Management Plan are not expected
to bring the waterbody into compliance with the standards. 18 Under ths program, the CWA
requires and Oregon statutes authorize DEQ to establish a TML with load allocations for the
varous sources of pollutants and to implement these alocations via implementation plans,

10 See DRS 4688. 010; 4688.035; 4688.048. The standards ar codified in OAR chapter 340, Division 41.
II CWA Sections 301 and 402 (33 USC §§ ¡3IlI 1342).
ii 33 USC § 1329.
J3 See. e.g., CWA Section 313 (33 USC § 1323) governing federal facilties and activities and CWA Section 401 (33

USC § i 341) addressing federal licenses and approvals.
14 DRS 527.724.
IS DRS 527.765.
16 DRS 527.770. See also DRS 4688.050 (prohibiting violations of water quality standards).
1133 USC § 1313.
IS40CFR§ 130.7.
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permits and orders developed to bring the water body into compliance with the water qualitystandards.19 .
The water quality statutes generally give DEQ very broad authority to implement

TMDLs?O With respect to operations on forestlands, however, neither the EQC nor DEQ may
"promulgate or enforce any effuent litations2l or controls on nonpoint source discharges"

from forest operations, uness controls imposed under the FPA are insuffcient to meet the
requiements ofthe Clean Water ACt.22 The EQC's rules governing TMLs also specify that the
DEQ will look to the ODF to act as its designated management agency for implementation of
TMDLs on state and private forestlands.

When the DEQ issues a TMDL, it is requied to issue waste load allocations to point
sources and load allocations to nonpoint sources that contribute signcantly to the failure of the
waterhody to meet standards.23 These allocations) along with an accounting for natual
background and a margin for safety) may not exceed the assimative capacity of the

waterbody,24 DEQ also must develop plans to implement the allocations established in the
TML.2S The allocations in a TMDL are not water quality stadards. They are measures
designed to bring a waterbody that fails to meet water quality standards into compliance when
the basic CWA provisions) e,g. NPDES permits and the Section 319 Nonpoint Source Plan are
not expected to be adequate. Thus) the measures needed to implement load allocations under a
TMDL for a specific basin, often wil need to be more strgent than the genera BMPs designed
to maintai water quality standards under the Section 319 Plan.

DEQ is authorized and directed to establish load allocations and implementation
requirements based on an individual sources of pollution or sectors of simar sources.26 The
rues specify, however, the ODP is expected to be the designated management agency that
develops TMDL implementation plan for nonpoint source pollution from state and private forest
operations and that it will use the authorities provided by the FPA.27 Should ODP decline to act
as the designated management agent, however, DEQ is authorized to establish its own
implementation requiements to the extent required by the CW A and to the extent that controls
adopted by the BOF under the FPA are deemed by DEQ to be inadequate to implement the
TMDL. Thus in situtions when the ODF is not caring out the role of designated management
agency and implementing B:Ms adequate to implement the LA, DEQ may legaly conclude, and
in some cases likely must conclude) that implementation of its safe harbor BMPs is requid.

1933 USC § 1313(d); ORS 4688.030; 4688.035; ORS 4688.110. Oregon's rules governing establishment and

implementation ofTMDLS are set out in OAR chapter 340. division 42.
20 DRS 4688.010; 4688.030; 468B.110.
21 DRS 4688.110(2). The term "effuent Iimit' refers fa a specific tye of 

water quality permt condition and

nonniilly would not be used in the context of non point source pollution controls. Its use in this context is somewhiit
unclear.
22 Id. (referencing DRS 527,765 and 527.700).
n 30 USC § 131(d); 40 CFR § 130.7.
24 OAR 340-042-0040.

"33 USC § 1313(d)(I)(D); 40 CFR 131.7(d)(2).
"OAR 340-042-040(2)(h) ond (l)(H; OAR 340-042-0080(1).
27 OAR 340-042-0080(2).
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Conclusion

We conclude that DEQ is required to develop and implement LAs for nonpoint sources of
pollution, including, when applicable, pollutant loads from operations on state and private forest
lands. In fulfillng this legal requirement, DEQ is authorized to establish allocations for
individual nonpoint sources. Based on the assumptions set out above, we conclude that the law
would allow DEQ to identify BMPs or other control measures needed to implement source
specific LAs, including allocations for forest operations. In keeping with statutory directives and
the policies in the EQC's TMDL rules, however, the BOF would be given an opportty to
adopt new BMPs or control measures that are as effective as the safe harbor RMPs and that
would be implemented by ODF. If the BOF does not promulgate such implementation measures,
DEQ has the authority to directly order compliance with the load allocation because such
measures are required by the CW A.

2076981

cc: Bob Baiey, DLCD
Marin Brown, OpF
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October i 6, 2003

MEMORADUM

SUBJECT: Approving and Disapproving State Progrms under the Coastal Zone Act
Reauthorization Amendments of 1990

FROM: Diane Regas, Director lsI
Offce ofWetlands, Oceans, and Watersheds

TO: Water Division Directors, Regions II IV- VI and ix-x

We have ma~e considerable progrss during the past year in our efforts to achieve approval of
alI State coastal nonpoint pollution control programs under Section 6217 of the Coastal Zone Act
Reauthorization Amendments of 1990 (CZARA). Of the 29 States that originally were par of the
program, 15 have fully approved programs and one other is about to be fully approved. I know that
ths progress could not have been achieved without the hard work of the Regional staff, our parters at
the National Oceanic and Atmospheric Administration (NOAA), and, of coure, the State nonpoint
source and coastal management staff that have worked diligently with all of their parters to produce
approvable programs that wil benefit their States' coastal waters for many years to come.

Despite this progress, there are also 13 States whose conditional approvals have expired and
who have not yet obtained full approval of their coastal nonpoint programs. It remains our challenge to
continue and to increase our ongoing efforts to work closely and actively with these States, in
parership with our colleagues in NOAA, to help them surount any remaing obstacles to full
approvaL.

Our goal is to achieve full approval of all State coastal nonpoint pollution programs. Coastal
water quality wil be best served if States develop and implement approvable CZA programs. EPA
and NOAA do not have any authority to implement these programs in lieu of the States. Therefore, it is
absolutely critical for the States to be positioned to implement these programs fully and effectively. I
ask you to give a very high priority to devoting staff time to workig closely with the States to help them
complete development of their programs and to thereby achieve full approval.



To assure that every State achieves full approval of its CZARA progrm, Regions may, where
appropriate, include specific provisions in State-EPA agrements that call upon States to work
assiduously to address those management measurs and enforceable policies and mechanisms

(EP&M's) that have not yet been approved. Simlarly, where appropriate, Regions may include grant
conditions in States' Section 319 grants that require the States to take specific steps to resolve
remaining issues that currently preclude full program approval.

Regions should be caeful to document and to maintain records, as they have in the past, of all
communcations with and documents provided to or by the State regarding their progress towards full
approval. Examples of documents that should be maintained are wrtten comments provided by EPA,
NOAA or outside groups to the State; documents provided to EPAlOAA by the State; records of
oral conversations with the State; testimony of State or Federal offcials before State legislatues or

other relevant bodies regarding the steps being taken by the State to achieve full approval; and any
other evidence of the State's progress towards obtaing full approval.

yve recognze that there may be a few States that ultimately do not succeed, despite significant
efforts by State and Federal staff, in their effort to develop approvable CZARA programs. In any
case where the Region intends to disapprove a State's program, we recommend that the Region should
follow these procedures, which wil assure that the States and all other interested pares have an
adequate opportty to provide input to the Region before it makes a decision to disapprove the
program:

(1) Prepare a draft wrtten document that identifies each of the management measures and
EP&M's for which the State program fails to meet progrm requirements, and include a justification for

ths finding that explains in what respect the State's program fails to meet the measure or EP&M.

(2) Provide ths draft document to the State and provide the State 60 days to comment on the
draft and/or to submit additional inormation that may enable EPA and NOAA to approve the progrm.

(3) If the State program remais unapprovable at ths point, revise the drft document as
appropriate and publish a Federal Register notice announcing EPA's proposal to disapprove the
program, and provide to the public at least a 90-day comment period on the revised draft document.

(4) Prepare a fial document to approve or disapprove the program, including final findings and

justifications as appropriate:

(a) If the program is approved, use existing processes for preparng the final approval
document



(b) lfthe progrm is not approved, identify each management measure and EP&M for
which the State program fails to meet progrm approval requirements. The document must be
accompanied by clear fidings.

Regions should coordinate with Headquarters on these State program issues, parcularly

if a Region is considerig a disapproval, since EPA's disapproval of a State program would result in the
reduction of that State's 319 grant.

We have coordinated with NOAA in the development of ths policy. NOAA concurs with this
memorandum, and the two agencies are takg a consistent approach on this issue.

!fyou have any questions or comments regarding the process described above or more
generally regarding CZAR program reviews and approvals, please contact me at 202-566-1146
(regas.diane(áepa.govt or have your staff contact Dov Weitman, Chief of the Nonpoint Source
Control Branch, at 202-566-1207 (weitran.dov(áepa.gov).
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PAUL KAMEæR (WSBA #31560)
Washigton Forest Law Center
615 Second Avenue, Suite 360
Seattle, Washigton 98104-2245

(206) 223-4088 x 4
(206) 223-4280 (fax)
pkampmeiel(gwfc.org

Attorney for Plaintif

IGNACIA S. MORÈNO
Assistat Attorney General

KRSTOFOR R. SWANSON (Colo. Bar # 39378)
krstofor .swanson~usdoj .gov
U.S. Deparment of Justice
Natual Resources Section

P.O. Box 663
Washigton, DC 20044-0663

Tel: 202-305-0248
Fax: 202-305-0506

Aiiorney for Defendants

UNTED STATES DISTRICT COURT

DISTRICT OF OREGON

NORTIST ENVIRONMNTAL ADVOCATES,

Plaitiff, Civ. No. CV09-0017-PK

v. AGREED ORDER DISMISSING
AP A CLAIS WITHOUT
PREJUICEGARY LOCKE, et a1.,

Defendants.

AGREED ORDER DISMISSING
AP A CLAIS WITIOUT PREJUICE - I



AGREED ORDER

Having considered the paries' joint motion for dismissal of the AdmstratIve Procedure

Act clais (claims one, two. and thee) in the complaint filed in this action on Januar 6, 2009,

as well as the paries' stipulations in support of that motion, the Cour hereby GRATS the

paries' joint motion for dismissal without prejudice.

Accordingly, IT is HEREBY ORDERED:

1. On or before November 15, 2013, NOAA and EPA shall sign for prompt

publication in the Federal Register a notice anouncing a proposed decision to either: (a) issue a

Full Approval Decision Memorandum approving, without conditions, Oregon' s Coastal

Nonpoint Pollution Control Program, pursuant to 16 U.S.C. § 1455b(c)(l); or (b) make a fmding

that the State of Oregon has failed to submit an approvable program, pursuant to 16 U.S.c. §

1455b(c)(3) and (4).

2. On or before May 15,2014, EPA and NOAA shall either: (a) issue a Full

Approval Decision Memorandum approving, without conditions, Oregon's Coastal Nonpoint

Pollution Control Program, pursuant to 16 U.S.C. § 1455b(c)(I); or (b) make a fmding that the

State of Oregon has failed to submit an approvable program, pursuant to 16 U.S.C. § 1455b(c)(3)

and (4). If EPA and NOAA make a finding that the State of Oregon has failed to submit an

approvable program, the agencies shall, pursuant to 16 U.S.C. § 1455b(c)(3) and (4),withold

Clean Water Act Section 319 and Coastal Zone Management Act Section 306 grant fuds from

Oregon begig in the fuding cycles that immediately follow the agencies' finding and in all

futue years uness and until EPA and NOAA issue a Full Approval Decision Memorandum

approving the State's Coastal Nonpoint Pollution Control Program without conditions.

AGREED ORDER DISMISSING
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3. Plaintiffs only judicial remedy for any failure by EPA and NOAA to meet the

requirements set fort in Paragraph 1 and 2 of this Agreed Order will be re-initiation of

litigation.

4. Within niety days of entry of ths order, EPA and NOAA shall pay Plaintiffa

total of eighty-thee thousand five hundred dollars and no cents ($83,500.00) for costs and

attorneys' fees incured to date in prosecution of claims one, two, and thee. The payment

required by this Order shall not in any way limt Plaintiffs right or ability to seek or collect costs

and attorney fees incurred in any other lawsuit, including any lawsuit that raises claims identical

or similar to those raised in Plaitiffs Januar 6, 2009, complaint.

5. Pursuant to Federal Rule of Civil Procedure 41(a)(2), claims one, two, and three

in the complaint filed in ths action on Januar 6, 2009, are dismissed without prejudice.

6. The Cour shall retain jursdiction to enforce and oversee compliance with the

terms and conditions of ths Order. See Kokkonen v. Guardian Life Ins. Co. of America, 511

u.s. 375 (1994).

IT is SO ORDERED:

Dated:
Paul J. Papal
United States Magistrate Judge

Presented by:

sl Paul Kampmeier
PAUL KAMPMEIER (WSBA #3 1 560)
Washigton Forest Law Center
615 Second Avenue. Suite 360
Seattle, Washigton 98104-2245

(206) 223-4088 x 4
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ALLISON M. LaPLANTE (OSB #02361)
Pacific Environmental Advocacy Center
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The paries in the above-captioned action hereby request that the Cour enter the paries'

Agreed Order dismissing, without prejudice, the first, second, and third claims in Plaitiffs

Complaint. Plaitiff fied the complaint in this case on Januar 6,2009. See Diet. No. i. The

complaint brought clais under the Adminstrative Procedure Act ("AP A"), 5 U.S.C. §§ 701-

706, the Coastal Zone Act Reauthorization Amendments of 1990 ("CZAR"), 16 U.S.C. §

1455b, and the Freedom oflnformation Act ("FOlA"), 5 U.S.C. § 552. The paries previously

settled the FOIA clais (clais four and five in the complaint) and the Court dismissed those

clais with prejudice pursuant to the paries' stipulated motion and agreed order. See Dkt. Nos.

24 & 25. The remaig clais (clais one, two, and three in the complaint) challenge EPA's

and NOAA's implementation of CZAR as it relates to Oregon.

The paries have now entered a settlement agreement as to Plaitiffs first, second, and

thd claims. Pursuant to the paries' September 2010 settlement agreement, the paries hereby

stipulate as follows:

1. On or before November IS, 2013, NOAA and EPA shall sign for prompt

publication in the Federal Register a notice anouncing a proposed decision to either: (a) issue a

Full Approval Decision Memorandru approving, without conditions, Oregon' s Coastal

Nonpoint Pollution Control Progr, pursuant to 16 U.S.c. § l455b(c)(I); or (b) make a fiding

that the State of Oregon has failed to submit an approvable program, pursuant to 16 U.S.C. §

1455b(c)(3) and (4).

2. On or before May 15,2014, EPA and NOAA shall either: (a) issue a Full

Approval Decision Memorandwn approving, without conditions, Oregon's Coasta Nonpoint

Pollution Control Program, pursuant to 16 U.S.C. § 1455b(c)(1); or (b) make a fiding that the

State of Oregon has failed to submit an approvable progr, pursuat to 16 U.S.C. § 1455b(c)(3)
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and (4). If EPA and NOAA make a finding that the State of Oregon has failed to suhmit an

approvable program, the agencies shall, pursuant to 16 U.S.C. § 1455b(c)(3) and (4),withold

Clean Water Act Section 319 and Coastal Zone Management Act Section 306 grant fuds from

Oregon beginning in the fwding cycles that immediately follow the agencies' finding and in all

futue years uness and until EPA and NOAA issue a Full Approval Decision Memorandum

approving the State's Coastal Nonpoint Pollution Control Program without conditions.

3. Plaintiffs only judicial remedy for any failure by EPA and NOAA to meet the

requirements set fort in Paragraph 1 and 2 of the paries' Agreed Order wil be re-intiation of

litigation.

4. Within ninety days of entry oflle Agreed Order dismissing clais one, two, and

three, EPA and NOAA will pay Plaintiff a total of eighty-three thousand five hundred dollar and

no cents ($83,500.00) for costs and attorneys' fees incured to date in prosecution of clais one,

two, and thee. The Pares agree that the payment required by the paries' settlement agreement

and Agreed Order shall not in any way limt Plaintiffs right or ability to seek or collect costs and

attorney fees incured in any other lawsuit, including any lawsuit that raises claims identical or

simlar to those raised in Plaintiffs Januar 6. 2009, complaint.

5. The paries will move the court to dismiss, without prejudice, claims one, two,

and three in the present action by seekig entr of the paries' Agreed Order.

Pursuant to these stipulations, the paries respectflly request that the Cour sign and

enter the paries' Agreed Order dismissing, without prejudice, the first, second, and third claims

for relief in Plaintiffs Januar 61 2009. Complaint. The paries note that, should the Cour

decide not to enter the Agreed Order as is, the paries' settlement agreement will be void and the
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paries will need to meet and confer to determe whether they can stil finalize a settlement

agreement. Entry of the paries' Agreed Order will serve to dismiss Plaitifs suit in its entirety.

Respectfully submitted this 28'" day of September, 2010.
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..Dregon
.... ..... T.'leodore R. Kulongos Govemor

O(V ¡?~

July 26, 2010

Departent of Envionmental Quality
Headquarers

811 SW SiXth Avenue
Portd, OR 97204-1390

(503) 229-5696
FAX (503) 229-6124
Tr 1-800735.2900

Michael Bussell,
USEPA Region 10
Offce afWater and Watersheds

1200 Sixth Avenue, OWW-135
Seattle, WA 98101

John King

Offce of Coastal Resource Management
National Ocean and Atmospheric Administration
1305 East West Highway #11305
Silver Spring, MD. 20910

RE: Oregon Department of Environmental Quality's commItment to implement the Implementation

ReadyTMDL Approach identified in the "Oregon Department of Environmental Quality's Response to

the EPA and NOAA's Conditions of Fully Approving Oregon's Coastal Nonpoint Program (CNPCP),

submitted by letter dated May 12, 2010"

Dear Mr. Bussell and Mr. King:

This letter is to provide additional detail on Oregon Department of Environmental Quality's (DEQ)

commitment to implement the Prescriptive TMDl approach. It should be noted, that in the attached

material, Attachment A, describing the Options developed by the State of Oregon to address the three

conditions to the CNPCP, the Department used the term "Prescriptive TMDL", in the months since this

material was first developed that term has evolved to "Implementation Ready TMDls". The terms mean

the same thing, but the Department wil be using the tenn Implementation Ready TMDl to describe the

future detailed TMDl approach.

Implementation Ready TMDls provide additional detail on sources of the pollutant, specffcs on TMDl

implementation for point and non point sources, and reasonable assurance that the TMDL wil result in

pollutant load reductions for restoring water quality and meeting water quality standards. DEQ has the
authority for developing Implementation Ready TMDls In OAR 340-042.

The Department of Environmental Quality sent a letter to you on July 21,2010 in response to your joint

letter of May 12, 2010 wherein we committed to resolving the remaining three Nonpolnt Source Plan

elements for the Coastal Nonpoint Plan within the schedule provided or as modified by the DEQ.

However, it has come to our attention that the commitments description was not as clear as it could

have been. Consequently, we would like to provide this clarification for the Departments commitments

under the" Additional Management Measures for Forestry section of the July 21 n letter.
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1.) DEQ commits to impleme"nting the Implementation Ready TMDl Approach (prescrIptive TMDl

approach), Implementation Plan, and "safe Harbot' BMP approach described In Option 1 of

Attachment A to this letter which would identify BMPs that could be used to meet the load
allocations. This document was developed by the state and reviewed by the affected state

agencies and the Oregon Governors Offce for the specific purpose of identifying options the

state would be committed to implement to resolve the conditional approval issues asspciated

with the state's Coastal Nonpoint Source Control Plan.
2.) DEQ wil use the Implementation Ready TMDl approach in the coastal basins beginning with the

Mid-Coast Basin and then in the subsequent coastal basin on a schedule to be described in a

letter to be submitted to EPA/NOAA on or before September 30, 2010.

3.) The Implementation Ready TMDl approach will provide more detailed source delineation than
the current Oregon TMDl approach thus allowing DEQ to specifically IdentIfy signifcant

nonpoint sources, including significant forestry sources.

4.) DEQ commits to establishing enforæable load allocations In the Implementation Ready lMDl

for all significant nonpoint sources, including significant forestry non point sources.
5.) DEQ commits to developing "safe Harbor" BMP's for the load allocations established for the

significant non point sources, including significant forestry nonpoint sources.

6.) DEQ commits to issuIng an implementation order to significant sources, including significant

forestry nonpoint sources that have received load allocations through the Implementation

Ready TMDl Approach.

7.) DEQ commits to using the Implementation Ready TMDL approach in the Mid Coast Basin to

address temperature and bacteria 303(d) listings. A similar approach wil be used for sediment

in the Mid Coast Basin.

We hope this clarifies the Department's commitments and position.

Sincerely,/)~/1~
Neil Mullane, Administrator
Water Qualit Division

Cc: Marvin Brown, ODF

Peter Daughert, ODF
Don Waye, EPA HQ
David Powers, EPA Region 10

Allson Castellan, NOAA HQ
Don Yon, DEQ WQ HQ
Amanda Punton, DlCD
Eugene Foster, DEQ WQ HQ



Attachment A to DEQ's July 26, 2010 Jetter to EPA/NOAA

State of Oregon Approach to Receive Final Approval of

the Coastal Nonpoint Source Control Plan

(Provided to EPA/NOAA on July 26,2010 to identify the material which had
been discussed by the state agencies and the Oregon Governor's Office in the

Fall of 2009 and previously approved for release to the federal agencies in an

effort to outline proposed approaches for resolving the conditional approval of
Oregon's (CNPCP))

Introduction

The purpose of this document is to identify options developed by the State of Oregon for
addressing EPA & NOAA's conditional approval of three management measures in the State of

Oregon's Coastal Nonpoint Source Control Plan (CNPCP) and getting full approval from the

federal agencies for these management measures.

Three management measures in the CNPCP were idenfified as deficient and received

conditional approvals by the federal agencies. These management measures were:

i. Forest Management in Critical Coastal Areas: Specific areas that need to be addressed
are:

a. Increased riparian protection of small, medium, and non-fish bearing streams;

b. High risk landslide areaS;

c. Mitigating the Impacts of legacy roads.

2. On-Site

3. Urban Development

States with an approved coastal zone management program must develop and submit to EPA

and the National Oceanic and Atmospheric Administration (NOAA) for approval a CNPCP. The

CNPCP selVes as an update and expcinsion ofthe State nonpo!nt source management program
developed under section 1329 of Title 33 (Clean Water Act). The thr.ee conditionally approved

management measures must receive final approval by the USEPA and NOAA to have an

approved CNPCP for the State of Oregon.
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Attachment A to DEQ's July 2.6, 2010 letter to EPA!NDAA

Options for Getting Full Approval of Management Measures

Forest management in critic~i coastal areas

There are two options outlned below for addressing increased riparian protection in the forest
management measure. One option is a basin specific approach using TMDLs and the other is a

region wide programmatic approach. The second approar:h would also be used 'to address high

risk landslides and mitigating the impacts of legacy roads.

Option #1: TMDL Process for Increased Riparian Protection (Januaiy 2010 through Januaiy

2011)

TMDL developed for a basin that Is more prescriptive and requires nonpoint sources of

pollution to meet the TMDL load allocations. TMDLs are a requirement of the CWA.

A more prescriptive TMDL would evaluate loadings at the landowner scale and assigns load

allocations to specific sources such as: land owners, crop type, or a specific land use.

The TMDL and Water Quality Management Plan (WQMP) would be developed to:

1. identify loading capacity to meet a WQS (for example, temperature);

2. use a surrogate for the load allocation (for example, effective shade) to meet the WQS;

3. assign load allocations to specific public and private sources identified in the TMDL;

4. identify "safe harbor" BMPs that could be used to meet the load allocation (for

example, basal tree area retention within a riparian management area);

5. require TMDllmplementation Plans from all sources assigned a load allocation, sources
would be required to identify in their plan how they wil meet their load allocation;

6. The TMDL would be issued as an administrative order by DEQ.

7. DEQ would request that the BOF implement these LAs with basin specific rules using the

proposed safe harbor BMPs or other BMPs that are equally effective.

8. DEQ approval or disapproval of TMDL Implementation Plans based on the plans ability

to meet the load allocations or the basin specific rule adopted by the BOF
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Attachment A to DEQ'~ July 26, 2010 letter to EPA/NOM

If the Board declines to implement the TMDLs, DEQ could ask the EQC to petition the Board

under ORS 527.765. However, DEQ would reserve its authority to impose BMPs under DRS

468B.110 to the extent necessary to comply with Sections 303 and 309 of the CWA.

Option #2: Programmatic Process for Increased Riparian Protection, High Density Landslide

Areas, & legacy Roads (March 2010 through July 2011)

There wil be combined EQC & BOF meetings to explore these areas of concern. Five joint

sessions would be held one for each ofthe following areas:

1. CZARA litigation: background, process, and legal issues and definitions, specifically on

the meaning of legacy roads

2. Policy: EQe and the CWA for achieving WQS; BOF and FPA for protecting beneficial uses

3. Implemen.tation ofTMDl. and FPA and what other land uses, owners (federal, state)

and states are doing for riparian protection

4. ODF & DEQ present available technical information (such as RipStream Study results) on

these three areas in regards to water quality standards, TMDLs, and Category 4B

5. Recommendations by EQC and BOF on how to move fOliard

Depending on the outcome of the ç-ombjned EQC and BOF meetings and recommendations the

EQC could petition the BOF to begin rule changes to address identified needs. This may include

increased riparian protections for small, medium ~nd non-fish bearing streams, high density

landslide areas, and legacy roads in order to receive full approval for the forestry management

measure and meet the requirements of the CWA.

On-Site

DEQ wil work on a rule change to require inspections by certifed inspectors from either DEQ or

the County of on-site systems at the time of property transfer. Certification of Inspectors

would occur. Inspections would at least include the tank, any treatment units, and drainfield.
The schedule for development of this program is:

Policy Option Package for Rùles Development"completed by November 2010

Request Funding from the 2011 Oregon Legislature to Support On-Site nme of Sale Inspections

- January 2011 through June 2011

Rule Development completed by December 2012
3



Attachment A to DEQ's July 26, 2010 letter to EPA/NOAA

Rule Implementation and Inspections begin in March 2013

Urban Development

A detailed Urban TMDllmplementation Plan Guidance document will be developed by DEQ.

The process for developing the Guidance is:

Initial Draft Guidance Document completed March 2010

FInal Draft Guidance Document completed September 2010

Public Review of Final Draft Guidance Document completed December 2010

Final Guidance Document completed March 2011

.Workshops for DMAs begin April 2011
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